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MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent determ ned Federal incone tax

deficiencies for Levi Kenneth Hodges’ or Levi K. Hodges’

1Cases of the following petitioners are consolidated
herewith for purposes of trial, briefing, and opinion: Levi
Kennet h Hodges, docket No. 1046-05, and Levi K. Hodges, docket

No. 15189-05. These cases are collectively referred to herein as

the i nstant case.
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(petitioner’s) 2001, 2002, and 2003 taxable years of $51, 152. 24,
$46, 790. 30, and 40, 784. 08, respectively. For 2001 respondent
determ ned additions to tax under sections 6651(a)(1) and
6654(a)? of $17,136 and $2, 024. 25, respectively. For 2002
respondent determ ned additions to tax under sections 6651(a)(1)
and 6654(a) of $22,225.39 and $1, 563.59, respectively. For 2003,
respondent determ ned additions to tax under sections 6651(a) (1)
and 6654(a) of $11,419.54 and $1, 052. 35, respectively. The
i ssues we nust decide are: (1) Whether petitioner received and
failed to report taxable inconme for his 2001, 2002, and 2003
taxabl e years and (2) whether petitioner is |iable for the
additions to tax determ ned by respondent pursuant to sections
6651(a) (1) and 6654(a) for the taxable years in issue.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opinion by reference and are found as facts in the instant case.
At the tinme of filing the petitions, petitioner resided in South
Car ol i na.

Petitioner did not tinely file a Federal inconme tax return

for his 2001, 2002, or 2003 taxabl e year.

2Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.



-3-

During 2001 petitioner received nonenpl oyee conpensati on of
$120, 541, interest inconme of $61, stock sale proceeds of $3, 605,
and real estate sale proceeds of $30,500. During 2002 petitioner
recei ved nonenpl oyee conpensation of $116, 889, interest incone of
$31, and real estate sale proceeds of $27,000. During 2003
petitioner received nonenpl oyee conpensation of $126, 835 and
interest income of $1,819.

Respondent determ ned tax deficiencies and additions to tax
for petitioner’s 2001, 2002, and 2003 taxable years as follows:?3

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
2001 $51, 152. 24 $17, 136. 00 $2,024. 25
2002 46, 790. 30 22,225. 39 1,563.59
2003 40, 784. 08 11, 419. 54 1, 052. 35

On April 7 and Novenber 2, 2004, and May 5, 2005, respondent
sent petitioner notices of deficiency for petitioner’s 2001,
2002, and 2003 taxabl e years, respectively.

On June 23, 2004, and January 18 and August 16, 2005,
petitioner filed petitions with this Court for redeterm nation of
the deficiencies for his 2001, 2002, and 2003 taxabl e years,
respectively. 1In each of those petitions, petitioner stated that

he did not have any tax liability, denied the figures and

3The sec. 6651(a)(1) additions to tax set forth in this
opi nion are those that respondent determ ned in the notices of
deficiency. The sec. 6651(a)(1) additions to tax set forth in
respondent’s pretrial nmenorandumdiffered fromthose listed in
this opinion. W do not decide which figures are correct but
expect the parties to resolve this issue in the conputations we
wi |l order pursuant to Rule 155.



- 4-

contents of the notices of deficiency, disputed the conputations,
and clained that for the years in issue he had dependents,
deductions, credits, costs of doing business, |osses, and
depreci ati on.

In a letter to respondent dated Septenber 18, 2004,
petitioner made the frivol ous assertion that he did not realize
gain on the sale of his labor and thus had no i ncome and was not
required to file a Federal incone tax return under section 6012.

On July 22, 2005, petitioner submtted to respondent a Form
1040, U.S. Individual Incone Tax Return, for his 2002 taxable
year and attached what purports to be a corrected Form 1099- M SC,
M scel | aneous Incone, for 2002. The “corrected” Form 1099-M SC
was prepared by petitioner and shows zero nonenpl oyee
conpensation for 2002. Petitioner’s 2002 Form 1040 showed
interest inconme of $31 and no other income for his 2002 taxable
year, resulting in no tax allegedly due for 2002.

Petitioner submtted to respondent an affidavit dated August
24, 2005, frivolously asserting, anong other things, that
respondent had no authority to issue a notice of deficiency for
his 2001 taxabl e year because petitioner had not filed an incone
tax return. Along with that affidavit petitioner submtted a
Form 1040 for his 2001 taxable year and a purportedly “corrected”
Form 1099- M SC prepared by petitioner and show ng zero

nonenpl oyee conpensation for 2001. Petitioner’s 2001 Form 1040
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showed interest incone of $62, capital gain of $2,352, a rental
| oss of $594, and no tax due for 2001.

On Cctober 3, 2005, petitioner sent respondent a letter
asserting that petitioner did not have taxable incone for his
2003 taxabl e year and frivolously asserting that respondent did
not have the authority to issue a notice of deficiency for his
2003 taxabl e year because petitioner had not filed an incone tax
return for that year. Along with that letter, petitioner also
sent respondent a Form 1040 for his 2003 taxable year and a
“corrected” Form 1099-M SC prepared by petitioner and show ng
zer o nonenpl oyee conpensation for 2003. Petitioner’s 2003 Form
1040 showed interest income of $25 and no other income for 2003,
resulting in no tax due for 2003.

On Novenber 7, 2005, petitioner submtted to respondent
another affidavit, frivolously asserting, anong other things,
that petitioner did not receive any incone as that term has been
defined by the Suprene Court of the United States and that
petitioner had no incone tax liability for his 2001, 2002, and
2003 taxabl e years. Petitioner attached to the affidavit copies
of Form 1040 for his 2001, 2002, and 2003 taxable years, dated
Novenber 7, 2005, showi ng no tax due for any of those years.

The instant case was set for trial in Colunbia, South
Carolina, on January 9, 2006. At that trial petitioner conceded

he had recei ved the anpbunts determned in the notices of
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deficiency and agreed to provide receipts for the expenses that
he cl ai ned should of fset those receipts. On the basis of those
representations, this Court continued the instant case to all ow
to the parties to reach a settlenent.

Subsequent |y, petitioner provided respondent with
docunent ation to support busi ness expenses for his 2001, 2002,
and 2003 taxable years and with evidence of his bases in the real
estate and stocks sold in those years. Consequently, respondent
conceded that petitioner is entitled to deduct business expenses
of $72,565.77, $53,541, and $63,669 for his 2001, 2002, and 2003
t axabl e years, respectively. Additionally, respondent conceded
that petitioner incurred a long-termcapital |oss of $3,179 on
the real estate and stock sales in 2001; a long-termcapital |oss
of $27,000 on the sale of real estate in 2002; an ordinary |oss
of $8,316 on the sale of business property in 2002; and a rental
| oss of $319 in 2002.

The parties reached a tentative agreenent regarding
petitioner’s tax liabilities for his 2001, 2002, and 2003 taxable
years. Petitioner apparently had a change of heart, and, instead
of signing the settlenent docunents, filed a notion to dism ss on
July 25, 2006. In that notion, petitioner asserted that this
Court | acked jurisdiction over him

On Septenber 27, 2006, petitioner’s notion to dism ss was

denied, and this case was again set for trial on March 17, 2008.
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At the trial, petitioner did not dispute receiving the anmounts
shown in the deficiency notices but clained on the basis of
various tax-protester argunents that those anmounts were not

t axabl e i ncone.

Di scussi on

Petitioner’'s Taxable Incone for 2001, 2002, and 2003

As a general rule, the Comm ssioner’s determnations in a

notice of deficiency are presuned correct, Welch v. Helvering,
290 U. S, 111, 115 (1933), and Rule 142(a) places the burden of
proving an error on the taxpayer. Petitioner conceded at trial
that he received the anmounts of conpensation, interest, and sale
proceeds set out in the notices of deficiency for his 2001, 2002,
and 2003 taxable years. In the light of that concession there
are no disputed issues of fact in respect of his receipt of those
anounts. Accordingly, the only issue remaining for this Court to
decide is the | egal question of whether the anounts petitioner
recei ved are taxable under the Internal Revenue Code, a question
we decide as a matter of |law without reference to the presunption
of correctness or the burden of proof.

Petitioner argues that the incone he received in 2001, 2002,
and 2003 was not taxable income within the rel evant neani ng of
the law. To support his assertion, petitioner offered only tax-
protester argunents and corrected Forns 1099-M SC for years 2001,

2002, and 2003 prepared by petitioner hinself. The corrected



- 8-
Forns 1099-M SC were based on tax-protester argunents, and we do
not find themworthy of belief.
Gross incone neans all inconme from whatever source derived,
i ncl udi ng conpensation for services, interest, and gains from
dealings in property. Sec. 61. Conpensation for services
rendered constitutes taxable inconme, and a taxpayer has no basis

in his |abor. Abrans v. Conm ssioner, 82 T.C. 403, 407 (1984).

The only argunents that petitioner has raised to support his
assertion that the paynents he received in 2001, 2002, and 2003
were not taxable income within the relevant neaning of the | aw
are frivol ous tax-protester argunents. W do not address
petitioner’s frivolous and groundl ess argunents with “sonber
reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone degree of col orable

merit.” See Crain v. Conmm ssioner, 737 F.2d 1417, 1417 (5th Gr.

1984). W conclude that the incone respondent seeks to tax is
taxabl e i ncome under the Internal Revenue Code. Accordingly, we
uphol d respondent’ s determ nation of deficiencies in petitioner’s
i ncome and sel f-enpl oynent tax for his 2001, 2002, and 2003

t axabl e years subject to recalculation to reflect the deductions
and | osses respondent conceded.

Additions to Tax

Section 6012 generally requires the filing of an inconme tax

return by all individuals receiving gross incone in excess of
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certain mninmum anounts. Because petitioner’s gross incone for
the years in issue, as determ ned by respondent in the notices of
deficiency and upheld by this Court above, exceeded the section
6012 m ni mum anount, petitioner was required to file Federal
incone tax returns for his 2001, 2002, and 2003 taxabl e years.
Section 6651(a)(1l) inposes an addition to tax for failure to file
an incone tax return by the due date. A taxpayer may be relieved
of the addition, however, if he can denonstrate that the “failure
is due to reasonabl e cause and not due to willful neglect”. 1d.

Section 6654(a) inposes an addition to tax for failure to
pay estimated incone tax. Section 6654(a) applies where
prepaynments of tax, through either w thhol dings or estimated
quarterly paynents, do not equal the percentage of total
l[iability required under the statute.

Pursuant to section 7491(c), the Comm ssioner bears the
burden of production with respect to the additions to tax under
sections 6651(a)(1) and 6654(a). To neet that burden, the
Comm ssi oner nust produce sufficient evidence to denonstrate that

the addition to tax is appropriate. See Hi gbee v. Conmm Ssioner,

116 T.C. 438, 446 (2001). However, “the Conm ssioner’s
obl i gati on under section 7491(c) initially to come forward with
evidence that it is appropriate to apply a particular penalty to
a taxpayer is conditioned upon the taxpayer’s assigning error to

the Comm ssioner’s penalty determ nation.” \Weeler v.
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Conmi ssi oner, 127 T.C. 200, 206 (2006), affd. 521 F.3d 1289 (10th

Cr. 2008). A taxpayer who fails to assign error to a penalty is
deened under Rule 34(b)(4) to have conceded the penalty. Swain

v. Comm ssioner, 118 T.C. 358, 363 (2002).

Petitioner’s petition for his 2001 taxabl e year assigned
error as follows:

| do not have any tax liability. | deny the figures

and content of the Notice of Deficiency. | dispute the

conputations. In the year in question | had

dependents, deductions, credits, costs of doing

busi ness, |osses, depreciation. | have no job and | am

not enployed. | have no savings, no investnents, no

| . R A or pension plan.
Petitioner’s assignments of error in his petitions for his 2002
and 2003 taxabl e years were substantially the sanme as those
guot ed above. W conclude fromthe foregoing that petitioner did
not assign error to respondent’s determ nations that: (1)
Petitioner failed to tinely file Federal inconme tax returns and
(2) petitioner failed to make required paynents of estinmated
inconme tax. Consequently, we conclude that petitioner is deened
to have conceded, pursuant to Rule 34(b)(4), that the penalties
respondent determ ned are appropriate. Accordingly, the
additions to tax under sections 6651(a)(1l) and 6654(a) for the

taxabl e years in issue are sustai ned, subject to recalculation to

reflect the recal cul ated deficiencies conceded by respondent.
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Section 6673 Penalty

Respondent has noved for a penalty under section 6673(a)(1).
Section 6673(a)(1l) provides that this Court may require the
t axpayer to pay a penalty not in excess of $25,000 whenever it
appears to this Court that: (a) The proceedi ngs were instituted
or mai ntained by the taxpayer primarily for delay; (b) the
taxpayer’s position is frivolous or groundless; or (c) the
t axpayer unreasonably failed to pursue available admnistrative
remedi es. Petitioner was warned by this Court and by respondent
that he could be subject to a penalty if he persisted in raising
frivol ous tax-protester argunents. Despite being warned,
petitioner continued to delay the instant proceedings with
frivol ous argunents. Consequently, pursuant to section 6673, we
i npose on petitioner a penalty of $5,000 for the case at docket
No. 10741-04, a penalty of $5,6000 for the case at docket No.
1046-05, and a penalty of $5,000 for the case at docket No.
15189- 05.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we concl ude that
they are wthout nerit, irrelevant, or noot.

To reflect the foregoing,

Orders and deci sions will

be entered under Rul e 155.




